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INTRODUCTION: OF INFIDELS AND CIVILIZATION

This article has curious origins.  In early November of 2001, I visited the Tribal Court Clearinghouse web site
 and looked over the postings in the message forum.  There was an interesting one from Vincent Salafia, who wrote, “Irish law and indigenous legal systems share a lot in common, in theory, practice, and history.  The Case of Tanistry (1608), which abolished Brehon law, is one of the key links, since Ireland was the first adventure of the Common law, and the test of native laws developed there was used all around the world.”  That piqued my curiosity, so I e-mailed Mr. Salafia, identifying myself and saying that there are indeed many parallels between Brehon and traditional American Indian  law.  In turn, he sent me an e-mail inviting me to speak at the Brehon Law Project Symposium, and attached the conference announcement. So, here we are.


This article will compare Irish Brehon law and traditional American Indian law (largely Navajo) in a search for shared experiences, commonalities, parallels, intersections, differences and potentials for synergetic or serendipitous discoveries that might be prompted by such an  examination.  I approach the process from the standpoint of someone who has studied traditional Indian law for a little over twenty years, worked in Indian nation court systems, and written on the use of traditional Indian law in contemporary times.  I believe that traditional Indian law is a living body of law and that it has great potential for all schools of legal thought.  I approach Brehon law, as did Professor Joseph R. Peden of the City University of New York, “conscious of my own lack of knowledge of the Irish language, and keenly aware of the shoals that await the historian who is not expert in this highly specialized field of study.”


Given the development of both Irish and American Indian law over a period of centuries, this piece is based upon an overview of both bodies of law.  It may be oversimplified to some extent, but  in making a comparison, I look for the dynamics of the cultures that prompted both.  As you will see, the similarities are striking, and that is due to the fact that we are examining the pre-state law of agrarian and herding societies.  


I chose a provocative title for this piece because I thought of two things when I began—the fact that Lord Coke rejected the law of “infidels” in a case that established a precedent for the Case of Tanistry, and a delightful popular book I read a few years ago that pointed out that the Irish “infidels” in fact saved civilization.
   Irish and American Indians have been subjected to a great deal of false stereotyping, and assumptions that since they were (choose one or more) “infidels,” “heathens,” “barbarians,” “savages,” or simply “the Other,”
 their law was not worthy of recognition.  I will attempt to show that Brehon  and Indian law are, to the contrary, means of saving civilization.   
This article will (1) trace the growth of British Indian policy in the Americas based on experiments on Scots and Irish, (2) discuss the development of British and American rules of recognition of the laws of indigenous peoples, (3) generally review the nature of Brehon and Indian law, (4) compare principles of Brehon and Navajo family and property law, (5) contrast Brehon and Navajo methods of dispute resolution, and (6) address the implications of the comparisons, including how those laws can save civilization.

THE CELTIC EXPERIMENT


One day, while I was at the United Nations for discussions of the draft Declaration on the Rights of Indigenous Peoples
 in Geneva, Switzerland, I read How the Irish Saved Civilization in my hotel room.  It was a weekend, and I read as I waited for my boss, Chief Justice Robert Yazzie of the Navajo Nation, to finish his exercises so we could tour Geneva.  We went to the Reformation Monument in Bastions Park near the old city and sat on the steps, discussing the historical connections between the various leaders on the wall there and American Indian policy.  One of the figures was Oliver Cromwell.  As we talked, I teased Yazzie about an article I read about British experiments on Scots and Irish as tribal peoples,
 saying, “My ancestors attacked wagon trains too!  Roman wagon trains.”  I explained that while our family oral tradition tells of origins in Ireland, I once found old ship records that  showed people with the name “Sion” sailing from France to northern Ireland, and I had a sense that the area they came from could be near Geneva (which is on the border of France).
  Yazzie did not appreciate my humor, because Navajos are sensitive about depictions of them as raiders.  He also doesn’t care for my saying that Europeans such as Irish or Scots are indigenous or tribal peoples.  However, recognition of the indigenous connections of “White” people is important for ethnic group relations.
  Too often, we talk or write about what divides us by way of culture, language, or other differences, but we do not address what may unite us.  I have pointed out to non-Indian audiences the fact that most (if not all) European peoples have tribal origins, and that should prompt them to have sympathy for modern tribal peoples and their ways.  Many people do not understand why American Indians have their own governments and laws, and the right of tribal or indigenous peoples to have them is directly linked to Spanish and British policies that  were developed to subjugate indigenous peoples—including Scots and Irish.


Spanish Indian policy is essentially the basis of British and later American policies toward Indians.
  It is difficult to know the extent to which the British consciously adopted or imitated Spanish policy.
  We know, for example, that Francisco de Vitoria’s 1532 lectures on the rights of Indians, “On the Indians Lately Discovered,”
 were published in book form in Lyons in 1557, in Salamanca in 1565, and in Goldstadt, Germany in 1580, and the book “was very popular throughout Europe.”
  Vitoria’s  tract, authored by the founder of modern international law,
 was and is important, because it establishes the foundations for the recognition of indigenous law and government.  Another popular writer was Bartolome de Las Casas, who published his Brevisima Relacion de la Destruccion de las Indias in Seville in 1552.
  The first publication in English was in 1583, and it was taken from a 1579 French edition.
  It was published again in 1656.
   The title of  that edition was, “The Tears of the Indians: Being An Historical and true Account Of the Cruel Massacres and Slaughters of above Twenty Millions of innocent People & Committed by the Spaniards In the Islands of Hispaniola, Cuba, Jamaica, &c. As also, in the Continent of Mexico, Peru & Other Places of the West-Indies To the total destruction of those Countries.”
  It was translated by “J.P.” and published by “J.C.”
  The publisher added a quotation from scripture he felt was appropriate to the subject,
 and it was dedicated to Oliver Cromwell.
  The dedication implores him  to unleash his “just anger” against the Spanish, citing “Twenty Millions of the Souls of the slaughter’d Indians,” adding that the Spanish massacres were “far surpassing the Popish Cruelties in Ireland.”
  Cromwell ordered the plantation of Ulster to end the “native problem” there, but there were three other regions that “remained tribal and barbarian (although Catholic in religion).”
  “These three provinces were subjugated by the Puritan dictator, Oliver Cromwell, who had no doubt read the book on Spanish Indian massacres which so affectionately had been dedicated to him by the nephew of John Milton, the poet who made Satan a hero.”
  The English version of Las Casas’ work also had a message “To all true ENGLISH-MEN,” urging them to take up the “just cause” against the Spanish, and reminding them of English claims in the New World.


The obvious intent of publishing Las Casas’ plea for Indian rights in England was to stir up the English against the Spanish, and  use the pretext of Spanish atrocities against Indians as a ground for intervention in both the New World and Europe.
  However, the English of the time were preoccupied with their own frontier, and indigenous peoples closer to home in Scotland and Ireland.  Cromwell made his policy for Ireland with illustrative examples in a book dedicated to him:

The butchery he proceeded with there [in Ireland], even in light of the ethics then generally prevalent in Europe, was more than in any way could be condoned.  But it was successful.  “The Curse of Cromwell” brought civil government to Ireland.  Over eighty thousand natives were shipped to the West Indies as chattel slaves, there to toil alongside the negroes, and alongside the Indians enslaved and shipped abroad by the Puritans of New England in the same period.  And of the native population of at most one million, about one-fourth died by the sword and by starvation.

Even at this Cromwell did not attain all his ends.  For although in 1654 the hand-picked Parliament denied it officially, it was evident that the object of Cromwell and the hope of Parliament was the extermination of the million natives of wild Ireland!

Resistence ending on the part of the natives, open extermination was no longer planned or hoped for.  A unique reservation scheme was devised, which was planned to result in the death of hundreds of thousands.  In September 1653, order was given that all natives still living in the two provinces of the east and south should get out and emigrate to the western province, Connaught.  Any native found outside Connaught by May 1, 1654, was to be put to death.  The Puritans apparently anticipated a substitute on May Day for the May Pole which they so detested.  Those who were not executed on May 1, if they reached Connaught would probably starve, for barren, stony Connaught had all the population it could support.  The natives started to trek to their great reservation in the West, but before the coming May so many exceptions to the rule had been made that most of them never had to leave.  It had been soon realized that native labour was necessary for the east and south, immigrants enough not being available.

The standard features of British Indian policy–corporate charters for exploration, conquest and settlement;
 the attempted annihilation of distinct peoples;
 slavery;
 broken treaties;
 forced relocation;
 and reservations
–were tried out first in Ireland, and the same techniques were transplanted to the Americas (along with many Irish and Scots, who were driven off their land),
 and the law that would be developed to address how indigenous peoples should be considered and treated was an essential part of British indigenous policy—in the Americas and in the lands of indigenous peoples around the world.  Those policies are largely intact in the United States of America,
  and they are re-emerging in other former colonial countries and international fora.
  One of the major issues is the extent to which modern governments should recognize indigenous law, such as traditional Indian law and even Brehon law.


Catholic canon  law and theology played an important role in the formation of the law used to justify the conquest and subjugation of indigenous peoples,
 and the Church still addresses indigenous issues.  The core problem is whether the Church was (or is) a handmaiden of conquest or a sometime voice of conscience.  Exploration, exclusive trade and occupation rights, and the European presence in the Americas was a continuation of the Crusades against Islam.  A practice developed in the middle ages for European princes to seek a papal bull to ratify and support their initiatives.  Following debates over the right of “infidels” to govern their lands, princes and kings sought papal bulls to confirm exploration in Africa and elsewhere.
  Prior to Columbus’ voyage, the Spanish sent emissaries to Rome for papal endorsement of their enterprise, and in 1493, Pope Alexander VI issued three papal bulls, known collectively as Inter Cetera, which confirmed exclusive rights the Spanish and Portuguese to explore and occupy the Americas.
  Given an historical accident out of ignorance of geography, Spain got papal endorsement of the right to exclusive occupation of most of the Americas, and that is why most of Latin America is Spanish-speaking, and the official language of Brazil is Portuguese.  The Church noticed the atrocities committed against indigenous inhabitants of discovered lands, and the pope attempted to prevent them in the 1453-1454 bulls, Romanus Pontifex,
 which prohibited European occupation of the Canary Islands, because its population had largely been wiped out.
  An earlier example of conquest under pretext of papal authority was the bull Laudabiliter, purportedly issued by Adrian IV in 1156 to authorize Henry II’s conquest of Ireland.
  While papal bulls are no longer a recognized instrument of legal justification (now being replaced by United Nations or regional resolutions, declarations and conventions), ancient bulls in favor of human rights are still relevant today.


Longstanding debates over the secular rights of non-Christians to their liberties and lands  were the basis for European policies on the Americas.  Indians were different—unlike other heathens and infidels, they had no notion of Christ or Christianity, and that affected policies toward them, while the earlier heathens and infidels supposedly knew about Christ and rejected His faith, so there was no excuse for them.
  The Irish fell into the category of “infidel” because they were the wrong kind of Christians, as far as the English were concerned.
  Religious discourses over rights affected secular law as it developed,
 and one of the principle secular legal issues was the extent to which a court would recognize the rights of aliens, accept indigenous custom as law, apply pre-existing customary law, or permit separate indigenous law and government in legal pluralism, as case law or legislative rules of recognition.   

DEVELOPMENT OF THE 

RULE OF RECOGNITION 


The first English case on point was Calvin’s Case, and it was decided in Trinity Term of the sixth year of the rule of James I (1608).
  The question was whether Robert Calvin, who was born in Scotland after the accession of King James I, as an alien, could bring an action for land in England.
  The court ruled he could, but in his encyclopedic way, Lord Coke’s opinion touched on  many points, including an issue that was not directly relevant to the issue in the case, the law of alienage.  He wrote:

But a perpetual enemy (though there be no wars by fire and sword between them) cannot maintain any action, or get anything in this realm.  All infidels are in law perpetui inimici, perpetual enemies (for the law presumes not that they will be converted, that being remota potentia, a remote possibility), for between them, as with devils, whose subjects they be, and the Christian, there is perpetual hostility, and can be no peace.


The Case of Tanistry
 presented a slightly different situation—whether the Irish Brehon law of inheritance of a royal title would be recognized in English law.  Calvin’s Case was a procedural standing case, and Tanistry was a choice of law case.  In a lengthy opinion, written in Law French,  the King’s Bench ruled that Brehon custom would not be applied, saying (among other things in the  report), “Et ceo est le veray cause del barbarisme & desolation que fuit en touts les Irish counties ou ce custome de tanistry fuit en use.”
  Put in modern English, that would be, “And that is the very cause of barbarism and desolation there is in the Irish counties where that custom of tanistry was in use.”  Although Irish had been Christians for centuries, they were the wrong kind of Christians for Protestant England.
  They were put in the same classification as infidels in Calvin’s Case.  Fortunately, for American Indians, Lord Coke’s position was rejected in the 1640 Anonymous Case.
  It was specifically overruled  in Omichund v. Barker as being contrary to scripture, common sense and humanity.
  The English rule of recognition was finally entrenched in Campbell v. Hall, where Lord Campbell ruled, in a tax case involving the Royal Proclamation of 1763,
 that the laws of an acquired territory remain in force until altered by the crown.


The ruling in Tanistry that the Irish custom, being “barbaric” (among other things), could not be recognized was bad law in later years.  Actually, it was bad law at the time.  One of the major debates throughout western history has been the extent to which the laws and legal procedures of countries or peoples conquered by others should remain in force and  be respected.  There was also the question, prompted by various crusades against other “infidels” after the time of Christ, of whether only the laws of Christians would be recognized as valid.


The rule of recognition began with Roman law.   As it developed, the Romans established a  principle of legal pluralism that it is possible to have different kinds of law and institutions for different people within the empire. Accordingly, when the Romans created their empire, they allowed local legal institutions to apply their own law,
 and on occasion, Roman judges would recognize judgments based on local law.  The most prominent example is the trial of Christ, where He was tried and convicted by a Jewish court under Jewish law, and executed under Roman law when Pilate recognized the Jewish judgment.
   


Early on, Thomas Aquinas (1225-1274) settled the issue of whether “infidels” could make law in his Treatise on Law, questions 90 through 97 of the Summa Theologica.  The infidel or “barbarity” issue was addressed in the question, “Whether there is a law in the fomes of sin?”
  Given that law is a rule of reason and all humans possess reason, Aquinas maintained that any human could make law.
  Also, Brehon and Indian law are forms of customary law, and when addressing the question, “Whether custom can obtain force of law?”
 Aquinas essentially said that custom is law, and it can overcome positive law, because what people do is more fundamental than what they say.
  There is a direct link between Aquinas’ view that law is a rule of reason and since all humans possess reason, they can  make law, and Vitoria’s lectures on the rights of Indians.  Vitoria was a Dominican (the same order as Aquinas) who studied scholasticism in Paris, and Vitoria played a leading role in reviving Thomistic doctrine.
  


There was a countervailing discourse–the discourse of crusade.  Shortly before Aquinas, Pope Innocent III (1198-1216) issued a decretal, Quod super his, which asked whether it was “licit to invade a land that infidels possess, or which belongs to them?”
  He answered in the affirmative, defending crusades against infidels and laying out the conditions that justified Christian warfare against infidel nations.
  A more extreme view was put forward by a canon lawyer, Hostiensis (1200-1271),  and in his Opinio Hostiensis  on Quod super his, he said that “It seems to me that with the coming of Christ every office and all government authority and jurisdiction was taken away from every infidel lawfully and with just cause and granted to the faithful through Him who has the supreme power and who cannot err.”
  Thus, it is easy to see Lord Coke’s source for his broad conclusion in Calvin’s Case that infidel law could not be recognized, and it is possible that the King’s Bench had the bogus bull of crusade for Ireland in mind as a precedent in the Tanistry opinion.

.   
When Coke was writing on a  blank legal slate for England,  he may have had a political agenda.  When he was the attorney general, he prosecuted Sir Walter Raleigh for high treason and got back Raleigh’s rights to Virginia  for the crown.
  Two groups of merchants lobbied for those rights, but some London merchants had Sir John Popam as a patron, and their advisor was Richard Hakluyt.  Popham was the Chief Justice of England, and Hakluyt was a lawyer who promoted colonization in the Americas.
  His cousin, also named Richard Hakluyt, wrote a tract, Divers Voyages Touching the Discovery of America, which advised English settlement in the Americas, as against the rights of Spain.
  On April 10, 1606, the crown granted a charter to the London merchants to form the Virginia Company, and “the likely drafters of this 1606 legal text, by which the first permanent English colony in America was to be established at Jamestown, included the two finest legal minds in England at the time, Lord Chief Justice Sir John Popham, and another principal in the venture, Sir Edward Coke, this time applying the law of the realm as attorney general to the Crown.  Coke’s presumption in Calvin’s Case that the king was at perpetual war with infidels and could thereby initiate a crusade of conquest was here incorporated as part of the royal contract authorizing the English invasion of America.”
  The preamble to the charter recited the “fact” of the infidel and savage nature of the inhabitants of  America and gave the Virginia Company the mission to bring enlightenment and Christianity to them.
   Coke also had a hand in the English policies toward the Celts when he was a Judge of Common Pleas, helping write a treaty of union with Scotland and the scheme for the plantation of Ulster in Ireland.
  Coke was able to salt the law with his decision in Calvin’s Case (followed in the Case of Tanistry) to confirm the activities of the Virginia Company in relation to Indians, and the political motivation in suppressing the Irish customary practice of electing kings (rather than inheriting both the land and the title by primogeniture) was obvious.  Primogeniture was the rule of inheritance and royal succession in England, and we can’t have the people choosing kings, can we? At the time, the English right of royal succession was touted as a divine right and not a popular one.
   At end,  Coke and the English judges ruling about Ireland chose the crusading discourse over the humanist discourse.


Despite that, more recent scholarship has re-examined the connection between the English common law and modern rules of recognition that are emerging in common law decisions of former British colonies.  There are now two lines of modern recognition decisions–those developed in the United States in relation to their Indian inhabitants, and those that are in the process of development in British Commonwealth countries.  The general American rule, by both case decisions
 and statute,
 is that Indian law is “law,” and it is recognized as such.  Mark D. Walters has written two excellent articles on the English rule of recognition following the completion of his doctoral dissertation on recognition.
  The first is an analysis of Mohegan Indians v. Connecticut,  a series of English decisions that are part of the debate in Canada over the nature and extent of First Nation legal and political rights.
  In it, he mines old ground and concludes that under English common law, the existing law of conquered peoples remains, and the English rule is legal pluralism.
  The second article is sweeping in its scope, and concludes that there is a solid English common law basis for the recognition of indigenous rights, so the rule of the continuity of indigenous law and rights is grounded in (1) precedent and past practice, (2) the separation of powers in English government (i.e. while the Parliament can abolish or modify the pre-existing law of conquered peoples, the courts should not overrule the royal prerogative to accept or abolish that law), (3) both the rule of law and necessity, and (4) fairness and humanity.
  The general rule for indigenous peoples’ law is that it continues to exist following conquest, and there was a “hybrid” rule for Ireland that pre-existing customary law would continue to be recognized under municipal common law as particular customs, in addition to the pre-existing law of a conquered nation.


Finally, the rule of recognition is part of customary international law, and it is incorporated in Article 27 of the International Covenant on Civil and Political Rights, which Ireland adopted in 1973.
   It establishes the rights of ethnic, religious, and linguistic “minorities” to enjoy the “right to culture,” and that includes the right to have one’s own laws.
  The right to enjoy culture is an international law right that all people have, and that should include the cultural expectation that the values found in traditional law should still be recognized and used, as they apply in contemporary society.


In sum, legal pluralism is the norm.  There are those who repeat the ancient and seemingly common-sense notion that “there must be one law for all.”  There are equality-based arguments against “special rights” for indigenous peoples,
 and we have an example of the divisiveness of extending one kind of law over all inhabitants in the controversy over applying Islamic law to everyone in Nigeria.
  However, the focus of this article, in comparing Brehon and Indian law, is more narrow, and I do not address the larger issue here.  The point is that law is about values.
 They  are carried in language, and Ireland recognized that in reviving its original language.
  Brehon and Indian law legal principles are similar because, unlike modern Irish, American, or English statutes, they are not “rules” which necessarily apply as such.
  The same is true of  Brehon law, and the compilations of the brehons, and “‘They are essentially digests rather than codes, compilations in fact, of learned lawyers.’”
  One of the sources of Brehon law, “The Senchus Mor embodies community, even tribal values of ancient origin, which both contrast and compare with modern law and jurisprudence.”
  Law as values  can be particularly seen in the Irish tradition of “triads,” where principles are expressed in groupings of three.
 Such traditional expressions persist as the carriers of values, and they are vital to inform both the originating culture and other cultures.  They are sources of base values, and they can be used in conciliatory negotiations and discussions to reach common ground.  They are not necessarily values to be applied to a problem by a judge, or enforced by a prosecutor or plaintiff’s attorney, but ones that are part of our heritage and define us.  In asking for recognition of unique  values, we ask for recognition of the dignity of cultures.

THE NATURE OF BREHON AND TRADITIONAL INDIAN LAW


Having read as much as I could readily find on Brehon law and reading it in light of my years of study of traditional Indian law, certain similarities stand out:

1. 

They are both a form of pre-state law.

2. 

They are or were based in an oral culture.

3. 

The were or are known by specialists who were or are not authoritarian.

4. 

They are remembered and transmitted in poetic or chant form.

5. 

They are popular law and do or did not require state institutions for enforcement.


One of the most fundamental contemporary misunderstandings about law is the assumption that it  is solely a product of the modern state and that the definition of “law” is rules that  are promulgated by, and enforced by, the state.  Brehon and traditional Indian law are examples of the fact that it was possible for indigenous societies to function well without the modern state machinery of police, courts and prisons.  As D. A. Binchy (quoted by Fergus Kelly) put it, the roots of Brehon law were in a society that was “‘tribal, rural, hierarchial, and familiar (using the word in its oldest sense, to mean a society in which the family, not the individual, is the unit)–a complete contrast to the sanitary, urbanised, egalitarian and individualist society of our time.’”
 While the word “tribal” is frequently misunderstood and misused in the United States and elsewhere,
 it refers to groups of people who have common bonds and ties in language and culture, and relationships that are traced by blood or extended family and clan relations.  While traditional Irish society had formal hierarchies that  are largely absent from Indian societies, there were certain distinctions–while most Indian nations did not have “chiefs” (a European invention, as were the “caciques” imposed by the Spanish), there were people who were set apart by their leadership role, religious or spiritual status (including that of healers), or military leadership.  One classification of the “typology” of legal institutions indicates that there are seven kinds of systems, with increasing stratification:

1. 
Self- or kin-based redress;

2. 
Advisor systems;

3. 
Mediator systems;

4. 
Elders’ and restricted councils;

5. 
Chieftainships;

6. 
Paramount chieftainships; and 

7. 
State-level legal systems.
  
  

Those classifications are difficult to apply to my impression of Brehon hierarchies and Indian societies.  That is, a great deal of Brehon law was based upon self- and kin-based redress, and the Irish kings did not have legal decision-making authority–it was placed with the brehons.
  There were some differences in social stratification in early Irish society, as compared with Navajos.  There were the free and the unfree,
 and although slavery was known to Navajos,
 being “unfree” was not a Navajo concept.  As with the Irish, Navajo slaves would be released after a period of service or buy their freedom.
   One’s social and economic status under Brehon law was a function of the amount of property owned, which was related to the ability to pay the honor price (dire or enclann) and serve as a surety.
  That kind of rank differentiation existed to a certain extent in Navajo society as well.
  Irish society had three grades of kings, and seven grades of nobles and commoners, with the grade or rank of a person determined about the amount of property owned and the number of clients that person had.
  However, the hierarchy was not fixed, because the law said that “‘the free may sit in the seat of the unfree,’” “‘the unfree may sit in the seat of the free,’” and “‘Everyone may become free by his wealth and unfree by his lips.’”
 One’s wealth, talent or skilled craftsmanship made free status possible, and “economic self-sufficiency was the hall-mark of free status.”
   Navajos did not have specific status ranks, but there were social ranks in the sense of war leaders (hashkeeji naat’aanii), peace leaders (hozhooji naat’aanii),
 and economic ranks of ricos (“rich ones”– in Spanish) and pobres (“poor ones”).  The rich ones were Navajos who had large livestock herds, so there was status by virtue of property.  The poor ones had no cattle, and their raiding to acquire property was a source of a conflict in the Southwest for hundreds of years.
  Medicine practitioners had by virtue of their reputation for spirituality.  Women had special status, because relationships were traced through the mother’s line (matrilineal), and residence was with the wife (matrilocal).
  The family home, the hogan,
 was usually owned by the women.  Another similarity between Navajo and Brehon thinking is that self-sufficiency is highly prized as a Navajo value.


Most American Indian societies are still largely rural, and urbanization is a key issue for  modern crime control.  Today, most people in industrialized countries live in a “human zoo,” and urbanization breeds crime.
  A recent study of gangs in the Navajo Nation directly links gang formation to the rise of more or less urban “agency towns,” where Navajos were driven off the land with the destruction of their traditional grazing economy and into cluster housing in semi-urban settlements where people do not deem themselves to be related to others in the community (while they were in rural settings).
  The contemporary issue for the kind of law we are talking about is how we might create new relationships in urban settings so that people feel they are “related” to one another in terms of dealing with each other.


Contemporary western thinkers have a difficult time with the concept that the family, and not the individual, is the relevant “unit” of law.  Many Indian societies conceive of the “family” as being composed of immediate relatives by blood and affinity, but also of individuals who are related by some kind of clan relation.  It can be matrilineal, where extended relationships are traced ties through the mother; patrilineal, through the father; or through both.
  Property and other rights are individual,
 but certain rights were or are exercised as a group, as with communal use rights to land or other kinds of property.
  It is commonplace to say that modern society is highly individualistic, and we insist upon civil and constitutional rights to protect the individual.  They  are necessary with the existence of the state–to protect individuals who are isolated from traditional family protection.  Is it possible to have a high degree of individualism, but exercise it in light of the group’s rights as a group?  Navajos have three ways of expressing that in maxims: The first is “it’s up to him.”
  The second is, “What is good for me is good for everyone else, but what is good for everyone else is also good for me.”
  More recently, Associate Justice Raymond D. Austin of the Navajo Nation Supreme Court expressed it as “freedom with responsibility.”
  Individualism is highly-prized in many Indian societies, but within the context of the society.  Thus, traditional Indian is based upon relationships.


It is interesting to watch the transition of Brehon law from values rooted in an oral culture to written principles and rules.  A great deal of Indian law is still oral, although Indian nations are now engaged in a (recent) process of reducing traditional principles to written English statements.  The way law is applied changes as it makes that kind of transition.  That is, many of the Navajo statements of principles speak to what you “should” do, and not necessarily to what you must not do.  As one Navajo puts it, there are the “yii-yah-s,” the “doda-s,” and the “hago-es.”
  “Yii-yah” is Navajo for “yikes!” It means that which you must avoid because it is dangerous.  “Doda” is Navajo for don’t–the things you shouldn’t do.  “Hago” means “do this.”  There are prohibitions– but most of them are phrased in terms of the things that will happen to you if you do a certain thing.
    Ancient Ireland had gessa or taboos for their heroes, which were “either prohibitions or actions to be carried out.”
    I have a sense from my limited review of Brehon law, and particularly as it is expressed in the triads and in poetry, that the binding nature of tradition in both oral cultures is what made those two legal systems work without police, courts, and prisons.  That law works out of respect for the law, and those who know it, expressed as a strong tradition, and not out of fear of punishment.


The specialists who knew fenechas (the customs) were brehons, a class of people who studied the law and applied it.  Indian law does not have that kind of specialist, but it does have people who know the values that are law.  They are generally civil or war leaders, medicine people and elders.
  There are many different kinds of medicine people or spiritual specialists and healers.  Navajos have three kinds of specialists: medicine men, medicine women, and elders.  “Medicine men” are healers who, as it is in western medicine, perform curing and healing techniques on a patient, as the object of the process.  They can “cure,” as with dealing with a mechanical malfunction (e.g. a broken leg) or an invasion by alien organisms (as with a cold), but most of their work entails “healing,” which deals with the  mind and feelings.  They know values and wisdom in memorized chants, which (depending upon the diagnosed ailment) are performed in various ceremonies for a patient.  The chants, in turn, are based upon the essential wisdom of the Navajo culture, known as the Hajine Bahane or “creation and journey narratives.”  Medicine women, who are called “hand tremblers,” use intuitive methods to diagnose illness.  They pray over a patient and use a trembling hand movement over the body to ascertain the cause of illness.  The concept of “elder” is common to most Indian groups, and while it generally refers to an individual who is older, and thus wiser, it more specifically means an individual who, by reason of right-living and spiritual exercises, possesses wisdom.  One colorful way to refer to elders is that they are the “keepers of the tribal encyclopedia,” or repositories of the wisdom of the culture.
  In contrast, the wisdom and law-keepers of Brehon law were originally poets, and the evolved into specialists who ranked just below kings.
  Whether such specialists are seen as medicine people or as poets, they know the traditions well and are resources for those who want to know how they should order their lives.
  

FAMILY  LAW


Family law is the core of traditional law.  The major elements addressed here will be the male-female relationship; marriage; divorce; the tripartite subjects of cuckoldry, adultery, and abduction; and women who are outside the law.


Women had a high status in Brehon law.
  The same was true of Navajo women.  Overall, Irish women had limitations on their right to contract, although it appears that the restrictions were honored more in the breech than in the observance.
  Navajo women’s equality seems to be based upon the same foundations–the role of women in societies at war, the fact that “one must come to terms with a woman” for a close relationship,
 and the example of “strong women” in tradition.

Navajos assigned functions by gender, and there were specific economic, household, and military duties in the division.
  Although there were no “equal rights” as conceived in modern law,
 Navajo women owned their own livestock and other property,
 and on occasion, they were naat’aanii or civil leaders.


There was a gessa or taboo, “prohibitions or positive actions to be carried out,” for the hero Cuchulainn that is a general Navajo taboo–“never to look on a naked woman.”
  That is also a Navajo taboo, and the penalty is that if you look upon a naked woman, you will go blind.
 Such taboos are common sense, and they have to do with personal dignity, and the individual privacy of women.


There was a distinction in Brehon law between violent rapes and sexual relations by deceit in the amount of the honor price to be paid the offended woman.
  The same is true under Navajo common law.
   Men are required to pay nalyeeh to offended women (in general) and to their wives for slights.


Incest was feared by the Irish,
 and the same is true of Navajos.
  Navajos identify themselves in introductions by stating the clan they are “of” (i.e. the mother’s clan), the clan they are “born for” (the father’s clan), and their nollies (a nali is one’s paternal grandparents)  clans.
  Those introductions are made to establish relationships, and they are also used so that young men and women will know whether they are prohibited from having a sexual relationship or entering into marriage with the other.  The are strong incest prohibitions against marrying into the same clan or a related clan.


Just as there is little on homosexuality in the literature on Brehon law,
 and there is little literature on Navajo homosexuality.  There is some on Navajo “men-women,” or  nadle, but it is not clear whether a nadle was a hermaphrodite, a man who acted as a woman, or a homosexual.
    


The “seven commandments” for Irish women are very close to Navajo maxims of behavior in general:

8. 
Do not steal.

9. 
Do not satirise or abuse unjustly.

10. 
Do not betray your own people.

11. 
Do not spread false and malicious gossip.

12. 
Do not sleep with every fellow who wishes you to do so.

13. 
Do not draw a knife on anyone.

14. 
Do not refuse food to those who ask and need your hospitality.


Brehon law indicates that marriage is a strong value in Irish culture,
 and the same is true in Navajo society.
  Brehon and Navajo law share the custom of bride price.
  It is a  misunderstood custom, because although the Irish word has been interpreted to mean “buy,”
 it is an important element of pastoral society.   Just as a bride price would be paid by the husband when the woman was from another tuath, since Navajos were required to marry outside their clan, a bride price was paid to the woman’s clan.  Marriage is an economic relationship, and in tribal societies,  survival is based upon cooperation.  Marriage is not a one-on-one intimate relationship based upon individual choice or attraction, but an economic relationship that affects one’s family and clan.  Cattle and livestock are valuable in pastoral societies, and payments using them cement clan relationships for cooperation.


The status of illegitimate children is the same in Brehon and Navajo law–“there is no such thing as an ‘illegitimate child.’”
   Legitimacy and the history of socio-legal hangups about it are surely related to primogeniture and the inheritance of royal titles.  They are destructive western concepts that make no sense in most indigenous societies.  


The duties of man and wife are also similar.  Brehon law duties speak to sexuality, reserving  sex for the husband, and equal status.
  The same is true of the Navajo man-wife relationship, and it should be one of k’e.  It means “‘compassion,’ ‘cooperation,’ ‘friendliness,’ ‘unselfishness,’ ‘peacefulness,’ and all those positive virtues which constitute intense, diffuse, and enduring solidarity.’”
 The obligation to confine sexual relations with one’s spouse is stated in terms of the husband “owning” the wife and the wife “owning” the husband.
  Given that ownership, adultery is a property invasion offense.


Navajos, as was true of early Irish society, could have more than one wife.
  As it is with the concept of bride price, where there is a modern assumption about “buying” a woman, polygamy is usually seen as something that favors males and pampers them sexually.  That is not necessarily the case.  Polygamy can serve many purposes.  As it was in ancient Ireland, “big men” could have more than one wife,
 and a wealthy Navajo could have more than one wife.
  However, polygamy can be a women’s institution, as with the Navajo practice of a man marrying sisters or marrying a woman and her daughter from a prior relationship.  The family is largely a woman-controlled unit in Navajo society, so that sisters and a mother-daughter pair could share the same husband, have control of the house, and protect themselves from domestic violence.


There are certain taboos and customs related to child bearing in Brehon law,
 and the same is true in Navajo society.  There are elaborate warnings about what to avoid when pregnant and the consequences of certain actions as affecting the child.
  


Brehon law has an elaborate system of “fosterage,” where children were placed outside the  immediate family for rearing.
  There was no formal system of fosterage for Navajos, although the practice of relatives raising a child was common, and it is still common today (given various social ills that disable parents from doing their parental duties).


Abortion was prohibited under Brehon law,
 and while it is noted in Navajo life,
 it is likely prohibited as well because of the great value of children.  In some American Indian societies, children are seen as special gifts of the Creator, and an abuse of that gift through abortion or child abuse is prohibited.


Prostitution was apparently practiced, but disapproved, in early Irish society.
  It is difficult to define the precise role of prostitution in traditional Navajo society.  Unlike western societies, Navajos did not hangups about sex.  

The People have only ‘object taboos’ as regards sex, none of the ‘aim taboos’ which are so marked a development of western culture.  That is, Navahos do feel that sexual activity is improper or dangerous under particular circumstances or with certain persons.  But they never regard sexual desires in themselves as ‘nasty’ or evil.  In school or elsewhere, whites have tended to operate upon the premise that ‘any decent Navaho’ will feel guilty about a sexual act which takes place outside of marriage.  This attitude simply bewilders Navahos and predisposes them to withdrawal of cooperation in all spheres.  To them sex is natural, necessary and no more or no less concerned with morals than is eating.

Despite that concept of sexual freedom, Navajos are very modest, and prostitution would be frowned upon as being an excess–one of the fundamental principles of Navajo life is to avoid excesses.
  Prostitution, as something different from promiscuity, is practiced.  One anthropologist, writing in the 1930s, observed that:

Prostitution, as with all races and as long as history has been recorded, occurs in Navajo social life.  Observation brings the evidence that no particular stigma is placed on the Navajo Magdalenes, the Navajo having rather an indifferent outlook.  In conversation in regards such matters, we find that it invaribly [sic] runs to jocularity.  In some cases of wholesale operations, particularly around places where Navajo men and boys labor for wages, we find that the greater number of the girls have been to school, and the procedure and operation are copied after white man’s methods.  Such places do not last long, for the news soon leaks out and the Law Enforcement Division of the Indian Service takes action.


The Brehon provisions on cuckoldry, adultery and abduction are quite similar to Navajo principles.  The Brehon rule mirrors Navajo thinking:

The dilemma of a man with regard to the paternity of a child is well and enigmatically expressed by some old Gaelic poet and it is quoted by the brehon laws: Saer bru beiris breith/do thabairt cli–‘the fertile womb is free to bear a body!’ No matter what rule or law may decree, it can happen that a woman may have a child for anyone who takes her fancy. Laws and decrees cannot rule her fertility.

It is likely that cuckoldry had a different status in traditional Navajo society.  That is, Navajo men lived with the wife’s family in her land area, and a Navajo husband had duties to serve his in-laws.
 Given that it was a woman-controlled situation, nalyeeh would be payable to the woman whose husband cheated on her, but the principle is unclear when it happens the other way around.
 Adultery and abduction were prohibited in Brehon law, with the amount of honor price to be paid for abduction varying on whether the abduction was forceful or consensual.
  This is a good summing up of the Brehon principles:

In the foregoing short account of how matters such as cuckoldry, adultery and abduction fitted into ancient Irish society, the concern of the brehon laws was always to protect the woman and the child against the predations of men or, in the case of cuckoldry, to protect a husband against another man’s interest.  The general objects of the laws in these matters as in everything else was to arrange things in dispute according to some principle which took full account of human propensity, recognize the accomplished fact, and use a form of arbitration and composition for the settlement of crimes and misdemeanors instead of jailing and punishing the wrong-doer physically.  One must see the laws in operation as a method of treating each person as a member of a family or co-family group, for whom the heads of such a group was responsible.  They acted together and met the representatives of the other side in a dispute.  One feels that this may have been much better than treating each malefactor as an individual, who must fend for himself.  For certain serious crimes a person could indeed be made an outcast–a deorad–one who is deprived of the protection of his kin.  His lot was a bad one and, unless he could atone for his crimes, a hopeless one.

That is as precise a statement about traditional Navajo family law as might be found in the Navajo  literature!  It sums up well Navajo concepts of the protection of women and children, “talking out” disputes (“arbitration and composition”), group rights, the responsibility of family-civil leaders, and the ultimate penalty of being an outcast.


Being an “outcast” relates to the final subject in this discussion of elements of family law.  Are there “women who are outside the law”?
  Navajo women who are outside the law do not generally fall within the same categories as Brehon law, but there are women (and men) who are outcasts because of their behavior.  They are usually glonnies, which is a contraction of the Navajo word ‘adlaanii–drunk.  When a Navajo becomes so dependent on alcohol that he or she fails to perform the duties expected of that person in the family and clan, other members will quietly withdraw from a glonnie and that person becomes an outcast.
  You usually seem them in the “agency towns” or governmental administrative centers of the Navajo Nation, and they can often be found drinking behind a certain chain grocery store that is found in most of those towns.  Many are outcast further and migrate to regional “border towns” that surround the Navajo Nation,
 where they become street people.  Among them are the “women outside the law,” who are horribly abused and who lead a pitiful life.  


Brehon law dealt with separation and divorce on a “no fault” basis and one which assigned fault (with varying degrees of compensation), with the return of the bride price should the fault be that of the woman.
  There is some division of Navajo thought on that.  One line of thinking, which is frequently found in the literature, is that separation or divorce can be done for any reason, and the process is the simple matter of walking out.  There are two Navajo expressions for it: The first is where the woman puts the man’s saddle outside the hogan door, so that when he returns to find that he has been rejected, he takes his saddle and leaves.
  The other is the expression that has gone into American slang, “to split the blanket.”  That refers to dividing a Navajo blanket equally.  I do not know the position on the return of the bride price.
  The other line of thinking, expressed by retired Navajo Nation justices Homer Bluehouse and Raymond D. Austin,
 is that divorce is not permitted under Navajo common law.  They explain that marriages were arranged between clans, that the ceremony is specially blessed, and that marriage is a lifetime affair.  You see traces of that in discussions of marriage in peacemaking–particularly involving situations of alcohol abuse and family violence.


Given the usual Navajo living situation of the man living with his wife’s family, when there was a divorce, the man took only his personal property.  Retired justice Homer Bluehouse once told the story of Chief Justice Murray Lincoln being asked to do a customary divorce for a couple.  Jine
 that he went to couple’s residence, where he joined in a meal for all the extended family members present.  After the meal, the couple sat next to each other on two Navajo blankets.  As an item of joint property was presented to them, they would talk about and agree who got it.  If there was a dispute, the item was shown to the gathered relatives, who would discuss it.  If it was a gift from a relative, it would be returned to that person.  Otherwise, they would talk about who needed the item, and it could be given to someone in the group.  At the conclusion, the man got onto his wagon, his dog joined him at his side, and they rode off into the sunset, never to be seen again.  Traditionally, and as with Brehon law, the woman would usually take custody of the child.  Child custody is hotly-contested in the Navajo Nation divorce courts today. 


Many of the principles of Brehon and Irish family law are the same for the same reasons– the focus is upon protection of the family unit, women and children, and compensation is required for the formation of a marriage because of extended family and clan relationships.  If there are any differences between Brehon law and Navajo common law, they are likely due to differences of topography and economy.  That is, the Navajo Nation is a large, semi-arid expanse of land, while Ireland is watered.  Both economies were pastoral, however, with Irish loving their cows and Navajos preferring sheep.  Navajo society may be more woman-oriented, although it was an egalitarian society.


PROPERTY LAW


The major property law issues are (1) group versus individual rights, (2) land ownership, (3)  individual property rights, (4) probate, and (5) clientship.  While there are some similarities between Brehon and Navajo law here, there are also significant differences.


Many indigenous peoples have been seen as having “communist” forms of group ownership of land, and that is a false assumption with Brehon law.
  While there was private ownership of land,
 one of the problems with Brehon law is determining whether “land ownership is the property of a family or kindred group.”
  It is unclear whether it was a question of group ownership or whether certain members of the derb-fine (males descended from a common great-grandfather to the third generation) had to consent to a land transfer or use.
  This issue should be approached from the standpoint of the economy and actual land use.  Navajos lived in a large, arid expanse of land, consisting of mountains, plateaus, steppes, valleys, and deserts.  They had a transhumant grazing economy, which means that they herded sheep (and horses), going to mountain or high areas in the warm months, and moving to valleys in the winter.
  Groups of Navajos who lived in family groups of up to forty families called a “natural community”
 would take their herds to customary areas so that the group or a “clan” was said to “own” the land.
   Given the large expanse of the aboriginal Navajo Nation, customary grazing areas were more of a land use right than the concept of ownership.  Despite that kind of family or group rights, which are similar to the speculation about Irish ownership notions, individual Navajos had their own property, consisting of livestock and personal property.
  Group ownership or control made sense, because the natural community survived together as a unit, but Navajos were not “communist” and they respected personal property.


The Brehon law of probate does not seem to be clear, but land interests passed  to males,
 and there has been some uncertainty about Navajo probate practices as well.
  Navajos believe that the soul remains on earth for four days after death, so there is a funeral feast, with an opportunity to discuss such things.  There will be discussions of “rights,” but personal property passes in the basis of need.
    


Another unique thing about the traditional Navajo law of probate is that there is an “oral will” whereby a person can designate who will get the property.  These concepts have passed into contemporary Navajo Nation law, and they are hotly litigated, so the Navajo judges are constantly involved in a process of deciding the Navajo common law on point.


Brehon law has rules for the validity of a contract, depending upon the capacity of the person who made the contract and its terms.
  Many economic transactions in Irish law “took place under the guise of a contractual relationship known as clientship.”
   “Free clientship” was a grant of livestock by a king of noble to a free man, with a payment of 1/3 of the value of the livestock as a form of rent for seven years.
  There was also a “base” clientship where a free man would receive a grant of livestock or land from a person of higher rank in return for an annual in-kind rent (“food rent”) and services.
  It was a “base” relationship because of the factor of owing labor services to a “lord” or creditor: “The Irish apparently considered that laboring for another man somehow impugned one’s honor because the ‘lord’ had to pay the base client upon the initiation of the contract the value of his honor price.  In return the ‘lord’ was entitled to receive a percentage of the base client’s honor price and other compensation paid to him if he sustained an injury or violence resulting in a legal settlement.”
  While it was not as highly structured, there were relationships among Navajos similar to clientship, as with rico Navajo livestock owners for whom pobre relatives would work.  The nature and extent of the lending of livestock, or contracts for land use rights, are unclear.    


Navajos are less tied to male land ownership than Irish, and the primary concern was land use rights rather than absolute ownership.  Women had significant control of land and property, and probate was less rigidly structured because of the use of land in common by the natural community.  While there was not a formal clientship contractual relation, as Navajo ricos accumulated large herds (particularly after the return from captivity at Bosque Redondo), they too had poor relatives who provided services in exchange for heads of sheep.  As it is with all societies, when there were family or property law disputes, there were methods of dispute resolution.

DISPUTE RESOLUTION


The major categories of dispute resolution are (1) the role of the brehon or naat’aanii, (2) the dispute resolution method, (3) honor price or nalyeeh, (4) sureties, and (5) some speculation about the true nature of Brehon and Navajo procedure.


A great deal more needs to be done to clearly define the role of brehons in deciding disputes and  identify the development of dispute resolution procedures.  There is a statement that “The brehons were more like arbitrators than judges, since the parties were required to agree in advance to abide by their judgments and there was no official enforcement of decisions.”
  They functioned in a legal system where “law making was the special function of essentially private persons–a professional class of jurisconsults and arbitrators known as the brehons.”
   D.A. Binchy, one of the masters of Brehon law, said that “The Irish jurists issue no commands; they simply formulate what according to them has been traditionally followed from time immemorial, though beyond doubt they sometimes used their privileged status to remould the traditions according to their own ideas.”
  One of the dangers in working with traditional laws is that they can be misstated and later misinterpreted through the use of technical western legal jargon.  It is probably accurate to call brehons jurisconsults, because they were “a person skilled in the science of law.”
  However, what is meant by “arbitration”?  The law dictionary definition is that it is “The submission for determination of disputed matter to private unofficial persons selected in manner provided by law or agreement.”
  In contemporary times, we usually think of “arbitration” as a method of private adjudication where a dispute is submitted to an individual or a panel for a judgment.  Army officers who encountered Navajos early on in the American-Navajo relationship recognized that Navajos had “arbitration,” but they did not say what that meant.  Is the word “arbitrate” deceptive?  Traditional Navajo civil leaders, naat’aanii, were like brehons in that they knew the law, and when there was a dispute, they used the Navajo procedure of “talking things out.” That is a process whereby a civil leader would moderate discussions of a problem and give advice, based upon traditional Navajo precedent–what the figures in Navajo creation scripture did.  The parties would then reach a decision by consensus.  A naat’aanii might suggest what the proper outcome of a dispute would be, but that was not an “order” because of the “it’s up to him” individuality value.  Vincent Salafia explains the Brehon meaning of “judgment,” saying that “The Brehon ... declared what the law stated, as applied to the facts brought before him, and it seems more an award founded, in each particular case, on a submission to arbitration.”


The Brehon law literature I reviewed does not provide much detail about the actual procedure.  It speaks of “lawyers,” which makes it appear to be adjudication, but were they “lawyers” in the modern sense or spokespersons–people who would “speak for” someone?  The traditional Navajo procedure is to involve everyone who was connected with a given problem or who had an interest in it.  The “talking out” procedure can be direct, as in a meeting moderated by a naat’aanii, or extended family negotiations.  Vincent Craig, a Navajo who was the Chief Probation Officer for the Courts of the Navajo Nation, said that he was told that in the old days, when a young man and a young woman would have an encounter while the woman was herding sheep, and she subsequently became pregnant,  a member of the woman’s family or clan would initiate discussions with the man’s clan to negotiate an appropriate outcome.


Brehon and traditional Navajo law share the concept of honor price–dire or enclann in Irish,
 and nalyeeh in Navajo.  The amount of honor price under Brehon law depended on the injured person’s rank, gender, and the nature of the offense.
  Navajos had a similar concept, and the amount of cattle or horses to be paid for killing a woman was greater than killing a man.
   
Both Brehon and Navajo honor prices are stated as “tables of penalties,” where a given offense, committed against a given person, required a fixed payment.  Were those penalties precise, or were they only guidelines, subject to the negotiation of any needs created by the injury?
  In Navajo thinking, the amount of nalyeeh to be paid is enough “so there’ll be  no hard feeling.”
  The word itself is an invitation to negotiate not only the amount to be paid, but the relationship among the injured, the  person who did the injury, and their families and clans.  Despite the fact that there were “usual” amounts of restitution,
 is it likely that settlements were usually negotiated under both Brehon and Navajo law?


One of the essential elements of Brehon legal procedure, in a society without state institutions, was a surety system to ensure the payment of the honor price.
  While Navajos did not have as elaborate a surety system, family and clan members acted as sureties to pay nalyeeh.  They would pay it for their relative, and then look after that person to make certain that he or she would not offend again.


Overall,  Brehon procedures appear to be more complex than the Navajo procedures for the role of the civic leader, the dispute resolution method, honor price, and sureties.  However, given the evolution and development of Brehon law, and the increasing complexity that crept in as the law got glossed later on, I have a sense that there is little difference between Navajo and Brehon law on the essentials.  Both had stateless societies with systems of private law that depended upon personal interaction.  Both societies had respected law professionals whose “word was law,” because of respect for their knowledge and wisdom–based upon intensive studies of basic traditions.  Is it impossible to revive law without the state?  Can we make the law more personal to involve people?  I suggest that it is possible.        

IMPLICATIONS


Before I can discuss the implications of this review, it is important to relate  why I would go to Ireland (during the winter) to talk about the connections between Brehon and Indian law.  Clifford Geertz, an American anthropologist, once wrote about the difficult process of cross-cultural understandings, and he said that the technique to use when studying another culture is this: “The trick is to figure out what in the devil they think they are up to.”
  That is an excellent principle, so for years, I’ve been trying to figure out what Indians (Navajos in particular) are up to; what my own culture is up to; and what I’m up to.  What are we up to here, at King’s Inns in Dublin, in January? 


It is likely that there are many motivations for an interest in Brehon law—some of the Brehon Law Project and symposium participants are antiquarians, archaeologists or linguists, others students of legal history, and other people have different interests—I suspect several participants are keen about legal reform.  Some want to revive and use  Brehon law in today’s Ireland.  John O’Donoghue, T.D.,  the Minister for Justice, Equality and Law Reform gave a speech at a conference on restorative justice in 1999, and noted its roots in Celtic tradition and Brehon Law.
   In other words, the practical revival of Brehon law as a criminal justice technique.  That is much closer to the mark.  Some people recognize that the values of Brehon law persist, as with a 1998 debate over foreign adoption legislation where Mr. Glynn said: 

I strongly support the Bill.  We have a historic tradition of adopting children and while modern law only dates back to the Adoption Act, 1952, our tradition of taking responsibility for abandoned or orphaned children or sharing in the upbringing of children, where the family resources are already fully stretched, goes back to the Red Branch Knights and the Fianna.

Unfortunately, the Irish judiciary’s plan for the 21st century does not include Brehon law,
 but one of the purposes of conferences such as this is to educate people to change policies.  Traditional law often seems distant, complex,  esoteric, and not very understandable.  American judges are rejecting the application of traditional Indian law to nonmembers, Anglo or Indian, because–supposedly– it cannot be comprehended by outsiders.  When traditional law is viewed as a system of very human values, it can be understood.  I’m not fully Irish, I’ve never lived in Ireland, and I don’t speak Irish, yet if I can gain some small understanding of Brehon law then can’t non-Indians come to understand Indian law?   


Several new justice movements have risen in the last ten years, including restorative justice, repairative justice, therapeutic jurisprudence, polycentric law, etc.  While their members are talking about innovative reforms in state institutions (primarily the law and courts), they are also talking about one-on-one justice—a sort of private law.  The same is happening on the political scene, as libertarians, anarcho-capitalists, anarchists and others along the spectrum from left to right or right to left, and center, are talking about privatizing justice
 or getting judges, and even lawyers, out of the picture of conflict resolution.  What in the devil are all of those folks up to?  


I want to use an anthropological theory to suggest that they are all tired of the state and its justice bureaucracies for many reasons—humanism, individualism, freedom, participatory democracy, greed,  privacy (“the right to be left alone”), recognition of the expense of adjudication, feelings that the system has “broken down” or that it is not effective, and many other reasons.  Why are we fascinated with ancient law and have hopes of reviving it?  Revivalism and nativism.
  Revivalism can occur  when a culture is under a great deal of pressure from another one, so people will look back to a mythical time when traditions were alive and when the culture under pressure thrived.  We can see that in the extremes (often beautiful) of artistic portrayals of noble Irish or Indian warriors and beautiful Irish or Indian women—very romantic (and there’s nothing wrong with that, within limits).  Revivalism is usually portrayed as an excessive group attempt to rebel or messianic religious movements, such as the Cargo Cult in the South Pacific or the Ghost Dance Religion among American Indians toward the close of the nineteenth century.  Revivalism and nativism are likely to occur when cultures are under a lot of pressure.  We live in the human zoo, where people are crammed together in urban areas; we’re working longer and harder for the money it takes to have the goodies our consumer economies invent, churn out, and we have to buy.   We want something more—perhaps a family life, healthy communities, and protection from crime.  We want “it” to work—”America,” “Ireland” or “the Navajo Nation.”  Thus, if we keep in mind the need to avoid  unrealistic romanticism in revivalism or excesses in nativism (including self-defeating nationalism—such as in the United States).


One shared element in the new movements is reinventing the future.  Jim Dator, a “futurist” and court planner at the University of Hawaii, recognizes that we have a 19th century social system that is based on 17th century ideologies.
  He poses the hypothetical of looking at new forms of governance in light of the settlement of space, but he actually invites us to think out how to reinvent our modes of government, law and dispute resolution in the here and now.  What forms of government should space people consider?  After asking us to recall the fact that urbanization and large populations are very recent in human history, and that “civilization” is only several thousand years old, Dator notes that:

For most of pre-history, most tribes and bands seem to have been organized fairly “democratically.”  At least (except perhaps for some elders) there were no official leaders, or even permanent “chiefs.”  The stereotypical first words of an extra-terrestrial alien, stepping off a spaceship, to the first human he encounters is: “Take me to your leader!”  That request would have perplexed and confounded most humans for most of human history.  Only we now, so thoroughly indoctrinated into the belief of the necessity of “leaders,” assume that it is natural and normal to be led rather than to share in leading.

What kind of law would there be in space?  Dator reviews primitive, continental and common law 

systems, and points out the contrast with “primitive” law systems that:


The “peace of the community” is more important than the “rights of the accused” or even of the rights of the victims.


The “truth” of what actually happened to cause a dispute is not important.  Trying to decide who did what to whom and why will just prolong and worsen the dispute.


Revenge, punishment or even restitution may not be part of the process at all.  What is desired is simply to prevent conflict from happening again with minimal damage to the peace of the community.


The entire community may take part in the conflict-resolution process–at the very least more than just the accused and accuser will participate.


There may be no formal judge–the entire community (or whoever takes part in the process) may also serve as the “judge.”


There will certainly be many rituals, and usually some rules of procedures which need to be followed, but often the process will be very flexible and situational.

Dator summarizes the main elements of traditional American Indian and Brehon law well, and that  indicates that perhaps we aren’t antiquarians or historians as we talk about the “primitive” law of Irish and Indians, but futurists!  


Of the many movements that are studying options and alternatives to move us from the 19th to the 21st century, I tend to side with the anarchists.  A few years ago, some delightful criminal justice professors invited me to speak to their organization in New Hampshire.  I didn’t know until I arrived that many sported beards (making it look like a ZZ Top convention) and several said that they were anarchists.  They were some of the most delightful people I had ever met.  I must define the “A” word for my purposes. When my daughter, Olowan, began a public speaking class at the University of New Mexico, she brought home a general speaking guide, and it included a caution to avoid controversial subjects.  It specifically mentioned avoiding talk about anarchism.  The nice thing about rules is that you must have a sense of when to break them (for good purposes).  To me, “anarchism” is a group of people who come together for the common good and benefit of each other as a group.  Fraternal organizations are an example of  people who come together for comradery, and many of them have programs for the particular benefit of members or the public.  During the sixties, I wanted to visit Berkeley, California to see the student rebels.  “Berzerkley” was a major attraction for my generation.  My daughter Jeannette got there before me, and brought back a nice little pamphlet from  a lefty bookstore as a souvenir.  It was on Chilean anarchism, and it described organized self-help and mutual benefit societies in Chile.
  That is what I mean by anarchism—not the stereotype of grinning, black-garbed, trench coat and floppy hat-wearing men, walking about on tip-toes and carrying a lit bomb,
 but groups of people who unite for non-violent and beneficial reasons.  Can we agree to be “anarchists” in that sense?  Do we look to Brehon and Indian law for approaches to the process of devising ways to come together as communities to take care of our own problems without involving the meddling or irrelevant state?  Yes, it does have its purposes, and for now, I am not going to give up police, my water supply, garbage collection, or the wonderful emergency medical technicians who periodically come when my elderly parents have problems– but I think about how I can do things for myself within the family, extended family, workplace, and other connections.  


The hallmark of Brehon and Indian law is groups of neighbors.  They are people who are related by blood or affinity, who trace their relationships in extended family ties, and who have a collective identity as “tribes.”  Today, a new generation recognizes that form of collective relationship, and it is forming new kinds of tribes to forge identities and look after each other.
  “Tribal” relationships are essential to understand Brehon and Indian law.  Both have relationship systems where one can trace one’s obligations to—and from—the group.  Both Brehon and Indian law recognize the importance of the individual (and the concept of freedom), and both do that by defining individual rights and responsibilities and defining them in within the context of the welfare of the group.  The current debate about “group rights” in international human rights law, where some of the major players insist there is not (and should not be) any such right, is utter nonsense.  Lawyers and bureaucrats who go to Geneva to resist the collective group rights of indigenous peoples are reinforcing centralized authoritarian power and they are not promoting  human rights.  We have dignity as individuals, but that dignity does not, and cannot, exist without our identity as a member of a group.
   Brehon  law and Indian law are about group identity and using relationships to solve problems.


I will now appropriate another anthropological-legal approach.  Karl Llewellyn and E. Adamson Hoebel wrote one of the rare (since 1492) books on traditional Indian law as law.
  It was the first book in English on Indian law for about 450 years after “discovery,” and the second book on the topic (in Spanish).
  Llewellyn and Hoebel wrote about getting a “feel of and a feel for” Cheyenne law as a corpus of law.
  That is what in the devil we are up to as well.   


Finally, there is a worldwide movement taking a new look at the principles of democracy.
  Increasingly, we realize that participatory democracy is possible, in policies of genuine inclusion in decision-making, and local control.  Modern positivist law, developed under doctrines of parliamentary supremacy, is not inclusive–it is made by power elites–while traditional customary law is quite inclusive.  We need to rethink the levels where decision-making, dispute resolution and relationships can be made, and how it is possible for people to deal with each other using shared values.  Those values are very much alive for many American Indians, and the Irish are in a position to take a fresh look at Brehon law to see what values remain strong or can be adapted to the present day situation.

CONCLUSION


The shared experiences, commonalities, parallels, and intersections of traditional American Indian and Brehon law are strong.  What are some of the things they share (in either a past or present tense)?

1. 
Both the Irish and American Indians had their rights taken away by a papal bull or a fictitious bull (although Indians have a bull that specifically acknowledges their rights).

2. 
Both were indigenous and tribal peoples.

3. 
Both were the subject of a British policy of extermination.

4. 
Both had broken treaties.

5. 
Both had reservations–although the Irish reservation in Connaught was never settled as such.

6. 
Both were relocated, in either a specific relocation policy or through economic forces (e.g. the Great Famine and American western expansion policies).

7. 
Both were subjected to forms of slavery and relegated to low-paying jobs as cheap labor.

8. 
Both were assumed to have an inferior culture, and were labeled as “infidels, savages, heathens, etc.”

9. 
Both were assumed to have “no law.”

10. 
Both brehons and medicine men were singled out for persecution because they were the keepers of traditional wisdom.

11. 
Both were persecuted for their religion and targeted for missionary activity. 

12. 
Both were subjected to assimilation policies.

13. 
Both attempt to retain their original languages.

14. 
Both were badly stereotyped in popular John Ford–John Wayne movies, and aside from the stereotype that they were ignorant and uncivilized, both were depicted as drunks who could not resist the lure of alcohol.

15. 
The actual legal principles or values in both bodies of law are similar–although there are differences due to geography, topography, and economy.


There are some differences in actual substantive principles or procedures, but we can say that both traditional Indian law and Brehon law are egalitarian as a form of pre-state law.  We need to go beyond literal readings (or oral understandings) of the two bodies of law and look for the values that are in them.  They generally embody the value of participatory democracy, where people work together to solve their own problems, and do not leave that process to the state.


What about the synergetic or serendipitous discoveries to be made from this process?  The experience I had from doing this review was the discovery of new ways to look at traditional American Indian law from examining Brehon law.  There is something synergetic about that, because examining the two bodies of law creates a new understanding of both.  This has been a truly serendipitous experience for me, because I delighted in learning something new while doing this  comparison.


How can these two bodies of law “save” civilization?  By showing us the ways we can use values and community institutions to solve problems and  learn how to live better.  Traditions give us strength and warmth as distinct peoples, and even I look to Irish roots and consider myself to be Irish every Saint Patrick’s Day.  We can think of ourselves as being members of distinct groups and yet still live in a single society which is pluralistic and accepting of many ethnicities, religions, languages, and cultures.  How?  There is a Lakota word, tiospaye, which means, “Ti (where we live) ospaye (apart but not separated completely).”
  Where we live, we are apart in the sense of nationalities, identities, occupations, and communities, but we are not separated completely.  Tiospaye  is a kinship term, and we can look to it as a kinship process of forming our own “tribes” and living in accordance with our traditional values, many of which are egalitarian and are based on participatory democracy. That is why traditional American Indian law and Irish Brehon law, the “law of infidels,” can save civilization.
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	�  Mark D. Walters, The “Golden Thread” of Continuity: Aboriginal Customs at Common Law and Under the Constitution Act, 1982, 44 McGILL L.J./REVUE DE DROIT DE MCGILL 711 (1999).  The four foundations are discussed beginning on pages 722, 723, 724, and 727.


	�  Id. at 718-719.


	�  PAUL SIEGHART, THE INTERNATIONAL LAW OF HUMAN RIGHTS 448 (1983).  The Covenant is General Assembly Res. No. 2200A(XXI) (1966).


	�  See, FRANCESCO CAPOTORTI, STUDY ON THE RIGHTS OF PERSONS BELONGING TO ETHNIC, RELIGIOUS AND LINGUISTIC MINORITIES, E/CN.4/Sub. 2/384/Rev.1 (1979).  While this is an important study of the “right to culture” as a customary international law right, it is short-sighted in that in fails to review the earlier foundations of law as an aspect of culture.


	� On October 12, 2001 (Columbus Day), I attended the 2001 Fall meeting of the Section of International Law and Practice of the American Bar Association to make a presentation on the rights of Indians in the United States and Mexico.  I gave an overview of contemporary human rights under Derecho Indiano–Spanish Indian law.  I sat next to Fernando Perez Noriega, a member of the Judiciary Committee of the Mexican Congress.  He took a leadership role in recent amendments to the Constitution of Mexico on Indian rights, which have the Zapatistas up in arms (sorry about the pun).  He declared that the Indians of Mexico only have rights as “minorities.”  That is the same position Mexico took in the Plan of Iguala of 1821, where the government extinguished Indian rights under the pretext that they were now “citizens.”  That is the “liberal” discourse of Utilitarian assimilation.  See note 34.  
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	�  Power supra note 113, at 16.
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	�  Richard Van Valkenburg, Navajo Common Law II: Navajo Law and Justice, 9(10) MUSEUM NOTES 26, at 28 (1937) (following the introduction of horses, the penalty for murder was “live stock,” “or the minimum of four horses for a man and five horses for a woman”).  


	�  That is a custom in my household.


	�  Power supra note 113, at 21.


	�  Van Valkenburgh supra note 130, at 28-29; Witherspoon supra note 118, at 49-55.
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	�  When I was single in the early 1980s, I enquired about the “going rate” for the Navajo bride price and I was told that it was fifteen sheep or five cows.  It is often also in horses, since they are considered to be very valuable.  
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	�  Power supra note 113, at 40-43.
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	�  Kluckhohn & Leighton supra note 94, at 316.  If you notice the approval of adultery in this statement, it is the old problem of there being statements of prohibition which are not followed in practice.  The two are reconciled by the fact that sex is not “dirty” or “wrong” of itself, but adultery is frowned upon. 


	�  Id. at 304.  Several years ago, I served a committee of Navajo judges that examined possible revisions to the Navajo criminal code.  When we got to prostitution, I was shocked to hear a woman Navajo judge laugh and say, “Let’s legalize it–we women do it all the time anyway.”  Two other Navajo woman judges who are known for their modesty agreed.  They were likely looking that the practice of women exchanging sexual favors for economic favors, which is one of the principles of Navajo gender relationships.


	�  Van Valkenburg supra note 130, at 32.  A Franciscan monk once told me of a Lakota (Sioux) woman who was Navajo Nation police officer, and used her police car for such purposes.


	�  Power supra note113, at 45.


	�  The Navajo term for “in-law” is hadane (ha-DA-nay).  I am often referred to as hadane by Navajos, who tease and imply that I owe them special duties.  That is particularly the case for any Red House Clan member, and at Navajo gatherings where a game of having people from the various clans stand together to teach clan relations is played, I have seen Navajo judges and court employees to whom I have special obligations.  When asked to introduce myself by clan relation, I often say, “I am a slave to the Red House Clan.”


	�  My wife practices divorce law in the Navajo Nation courts, and she finds that cuckoldry is fairly common.


	�  Power supra note113, at 46-50.  The Navajo principles are the same.  Van Valkenburg supra note130, at 32-33.


	� Power, Id., at 50.


	�  Id., 50-51.


	�  Schwarz supra note108, at 152-180.  Schwarz explains the concept of “social death” for drunks who are unable to perform their duties.


	�  The reader should know that the Navajo Nation is almost as large as Ireland.  Yazzie supra note 85, at 118 n. 13 (“While the Republic of Ireland comprises 27,146 square miles, the Navajo reservation constitutes 25,000 square miles”).  Several Indian nations in the United States are larger than several European countries, yet they have severe difficulties exercising jurisdiction over everyone within Indian country (the legal name for a “reservation”).  


	�  Power supra note113, at 53-56.


	�  FRANC JOHNSON NEWCOMB, NAVAHO NEIGHBORS 10-12 (1966).  “Among the people who follow the old laws, the divorce procedure is very simple; the man merely states as he walks out of the hogan: “Tse-hah-maz (Stone Rolls Out.”) He takes with him all the goods that were his before the marriage.  Any property accumulated during the union remains with his wife.  Occasionally an older boy may go with his father, but generally all the children stay with the mother.  When a man speaks of his separation, he says, “Do-nata-nah-keh-dah” (No back my tracks”).  Richard Van Valkenburg, Navajo Common Law I: Notes on Political Organization, Property and Inheritance, 9(4) MUSEUM NOTES 20, at 25 (1936) (punctuation in the original).


	�  The Navajo Nation judicial system once had “access commissioners,” who were Navajos who assisted people without lawyers with filling in court forms.  One day, in the process of developing divorce forms, one of the Navajo commissioners asked the Anglo lawyer who was drafting them what he was going to do about the form for the return of the horses.  He asked her to explain–with wide eyes–and the woman and I laughed and said that she meant a provision for the return of the bride price.  I have not heard of that, and bride price is still a Navajo practice.  That is a controversial issue in South Africa, where anti-domestic violence advocates attack the bride price (lobola) because it must be returned, even when a woman is a victim of family violence.  Old customs are sometimes difficult when both the people and the custom are separated from their original settings.


	�  In discussions with me.


	� Modern Navajo peacemaking is close to traditional practice.  I have reviewed notes of peacemaking sessions held in the Window Rock judicial district of the Navajo Nation and see that people will frequently negotiate divorce or reconciliation.  On other occasions, however, the family agrees to a divorce, and the court immediately enters a decree without formal proceedings.  Navajos joke about the fact that when many couples split up, they reunite.  Anti-domestic violence advocates fume about peacemaking in domestic violence situations, because the Navajo cultural bias against divorce is strong.  It is permitted, and it is common, but Navajo society does not necessarily endorse and promote it–as in general American society.  There is a great deal of literature on Navajo Peacemaking, but see, e.g., James W. Zion, The Navajo Peacemaker Court: Deference to the Old and Accommodation to the New, 11(2) AM. INDIAN L. REV. 89 (1985) for an explanation of how it was revived.


	�  Jine is the Navajo term for hearsay, meaning “they say.”  It can be used to denote mere gossip, but it is also used by a speaker to indicate that while he or she did not see or hear what is about to be related, they have sufficient confidence in the truth of the statement to repeat it.


	�  Peden supra note 2, at 88-89.


	�  Id. at 89.


	�  Id. at 90.


	�  Id.


	�  Bailey supra note 99, at 10-14.


	�  W. W. Hill, Some Aspects of Navajo Political Structure, 13(2) PLATEAU 14 (1940).


	�  Haile supra note 91, at 5 (but a claim by a clan is “not taken too seriously”).  That was the traditional law.  Today, given the fact that the traditional Navajo grazing economy was largely destroyed by the United States, and there is too little land for too many people, property ownership is hotly disputed.  Most of the Navajo Nation is “owned” by the United States for Navajos as a whole, and there is a great deal of conflict over grazing permits and where grazing can be done.
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